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HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

18th June’2016 

(Previously fixed for 9th June’2016) 

 

TITLE APPEAL NO. 19/2013 

 

Sri Naba Kamal Bhuyan 

Son of Late Chandra Kamal Bhuyan 

Resident of Beltola, Mouza – Beltola 

PO- Guwahati 

District – Kamrup, Assam 

Through his constituted attorney 

Sri Manada Ranjan Das 

Son of Late Mohan Chandra Das 

Resident of Molan Nagar, Mission Chariali 

PO- Ketekibari, Mouza - Bhairabpad 

District – Sonitpur, Assam 

--- Appellant/ Plaintiff 

-Vs- 

(1) Sri Bhaben Chandra Kalita 

Son of Late Lila Kanta Kalita 

Resident of Bishnu Nagar, Tezpur  

PO –Tezpur, Mouza - Mahabhairab 

District – Sonitpur, Assam 
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(2) Sri Krishna Kamal Bhuyan 

Son of Late Chandra Kamal Bhuyan 

Resident of Nikamul 

Mouza – Bhairabpad, PO - Nikamul 

District – Sonitpur, Assam 

(3) Sri Praneswar Kalita 

(4) Sri Jiten Kalita 

(5) Sri Dipak Kalita 

All sons of Late Gohain Kalita 

Resident of Hatipilkhana 

Tezpur Town, Mouza- Mahabhairab 

District – Sonitpur, Assam 

    --- Respondent/ Defendant 

(1) Smt. Renu Bhuyan 

Wife of Late Deva Kamal Bhuyan 

(2) Sri Sanju Bhuyan 

Son of Late Deva Kamal Bhuyan 

(3) Sri Raju Bhuyan 

Son of Late Deva Kamal Bhuyan 

C/o Krishna Kamal Bhuyan 

Resident of Nikamul, PO - Nikamul  

Mouza - Bhairabpad 

District – Sonitpur, Assam 

   --- Proforma Respondent/ Defendant 

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and 

decree dated 27-09-2013 passed by the learned Munsiff, No.1, Tezpur in Title Suit 

No. 11of 2007, dismissing the suit of the appellant/plaintiff, came for final hearing 

on 11-05-2016. 

 

Counsel for Appellant :  

Counsel for Respondent  :  
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JUDGMENT 

 

(1) This appeal has been preferred against the Judgment and Decree dated 27-

09-2013 passed by the learned Munsiff No1, Tezpur in Title Suit No. 11 of 2007, 

whereby the plaintiff’s suit was dismissed.  

 

Case of the Plaintiff/Respondent in the Original Suit: 

(2) The respondent as plaintiff instituted the Title Suit against the defendants 

seeking declaration of right, title, interest, khas possession and share in the suit-

land. Plaintiff claimed that Late Chandra Kamal Bhuyan, the predecessor in interest 

of the parties to the suit was the original owner and possessor of the land 

measuring 3 Bighas 13 Lessas under Dag No.697 covered by periodic Patta 

No.149. After his death the plaintiff, defendant No.2 and proforma defendants 

became joint owners of undivided suit land. Both the plaintiff and defendant No.2 

each having 1/3rd share and proforma defendants jointly having 1/3rd share in the 

undivided suit property. Plaintiff used to reside at Guwahati and on 27-12-2006 he 

came to know that defendant No.2 had illegally sold the total suit land to 

defendant No.1 on 17-03-2003 vide registered sale deed No.664/2003 without the 

knowledge and consent of the plaintiff and proforma defendants and other co-

owners of the suit land. He also came to know that defendant No.1 sold 3 Kathas 

of the suit land to defendants Nos. 3, 4 and 5 on 31-07-2006 vide registered Sale 

Deed No.1407/2006. Thus, the suit was instituted.  

 

Case of the Defendant No.2/Respondent No.2 in the Original Suit: 

(3) The Respondent No.2 filed his written statement and supported the 

plaintiff’s case. He claimed that the suit-land is an un-partioned property with the 

plaintiff, himself, defendant no.1 and the profoma-defendants being co-pattadar. 
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He also claimed that he executed the sale deed on being forced by defendant no.1 

to do so. 

Case of the Defendant No.1, 3, 4 & 5/Respondent No.1, 3, 4 & 5 in the 

Original Suit: 

(4) The Respondent No.1, 3, 4 & 5 as Defendant No. 1, 3, 4 and 5 contested 

the suit by filing written statement. They claimed that there is no cause of action 

for this suit, that the suit is barred u/s 34 of the Specific Relief Act and that the 

suit is barred by limitation. According to them, after the death of Chandra Kamal 

Bhuyan the landed property left by him was partitioned among his legal heirs 

including the plaintiff and defendant No.2 and Schedule-A land came into the 

exclusive share of defendant No.2. Subsequently, defendant No.2 sold the 

Schedule-A land to defendant No.1. Therefore, the Respondent No.1, 3, 4 & 5 have 

prayed for dismissing the suit with cost.  

 

Case of the Profoma Defendants in the Original Suit: 

(5) The profoma defendants received summon but didn’t appear. Therefore, 

vide order dated 26-03-2007 the suit was ordered to be proceeded ex-parte 

against the proforma defendants No. 1, 2 and 3. 

 

(6) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

(i) Whether the suit is maintainable in its present form? 

(ii) Whether the suit is bad for non-joinder of necessary parties? 

(iii) Whether the suit is barred by limitation? 

(iv) Whether the plaintiff and proforma defendants have right, title and 

interest over Schedule A land mentioned in the plaint?  
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(v) Whether the sale deed No.664/2003 dated 17-03-2003 described in 

schedule B of the plaint is null and void and liable to be cancelled? 

(vi) Whether the plaintiff is entitled to a decree as prayed for?  

(vii)  Whether the registered Sale Deed No.1407/06 dated 31-07-2006 

described in Schedule B of the plaint is null and void and liable to be 

cancelled? 

 

(7) Plaintiff-side adduced evidence of Sri Manada Ranjan Das as PW1 and Sri 

Pramod Chandra Das as PW2. PW1 is the Power of Attorney Holder of the plaintiff 

and PW2 is an official witness. Certified copy of the Power of Attorney by Naba 

Kamal Bhuyan in favour of Manada Ranjan Das (Ext.1), Certified copy of 

Jamabandi of suit land (Ext.2) and Revenue paying receipt of suit land (Ext.3) 

were exhibited on behalf of the plaintiff. Defendant-side adduced evidence of four 

witnesses, same being, defendant No.1 Bhaben Chandra Kalita as DW1, defendant 

No.5 Dipak Kalita as DW 2, DW-3 Pramoid Chandra Bora, DW-4 Ankur Chouidhury 

and DW-5 E.B. Nandi being official witnesses. Baina Patra (Ext.A), Registered Sale 

Deed No.664 (Ext.B), Jamabandi (Ext.C),  Registered Sale Deed No.1099/2001 

(Ext.D), Registered Sale Deed No.1961/2005 (Ext.E) and Notices (Ext.F and G) 

were exhibited by the defendant’s side in support of their plea . After hearing 

both the sides and going through the materials available on the record, the ld. 

Munsiff dismissed the suit of the appellant/plaintiff. 

 

Grounds for Appeal: 

(8) Being aggrieved with the Judgment and decree passed by the trial court the 

appellant/plaintiff preferred this appeal. The appellant was specifically aggrieved 

by the decision of the learned trial Court in issue Nos.4, 5, 6 & 7. A generalized 
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allegation was made that that while deciding the issue No.5 and 7 learned Munsiff 

based her conclusion on surmise in favour of the defendants and without properly 

discussing the facts and laws and evidence on records wrongly decided the suit. It 

was prayed that the judgment and decree be set aside.   

DISCUSSION, DECISION AND REASONS THEREOF: 

 

(9) I have gone through the record, perused both oral and documentary 

evidences forwarded by both the sides in the original suit and also minutely gone 

through the impugned judgment. Issue Nos.4, 5, 6 & 7 are discussed herein below 

as the appellant is aggrieved by the decision of the learned Munsiff in this issues 

only.  

 

ISSUE NO.(v): Whether the sale deed No.664/2003 dated 17-03-2003 

described in schedule B of the plaint is null and void and 

liable to be cancelled ? AND 

ISSUE NO.(vii): Whether the registered Sale Deed No.1407/06 dated 31-

07-2006 described in Schedule B of the plaint is null and 

void and liable to be cancelled ? 

(10) Both these issues were taken-up together for discussion by ld. Munsiff as 

they are inter-related. For the sake of  brevity and coherent discussion this two 

issues are clubbed together and revisited for discussion in the appeal stage too.  

 

Decision in the impugned judgment: 

(11) Ld. trial Court observed that the appellant/plaintiff challenged the sale deed 

executed by defendant No.2 in favour of defendant No.1 mainly on the ground that 

the suit land being un-partitioned ancestral property of the plaintiff, defendant 
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No.2 and proforma defendants, defendant No.2 does not have the right to sell the 

same on his own. During cross-examination PW-1 stated that defendant No.2 had 

sold him 1 Bigha 3 Kathas and 16 Lessas of land from Dag No.696 PP No.149. He 

further stated that the joint patta holder had given no objection certificate, 

however he did not produce the No Objection Certificate. The learned Court also 

examined the Jamabandi of PP No.149 (Ext.2) & that land under various dags of 

the said PP No. has already been sold to different persons. If that is the case, the 

claim of PW-1 that the land left by Chandra Kamal Bhuyan has not been 

partitioned cannot be true because selling of such un-partitioned land by any of 

the co-pattadars would have been agitated by the others.  

 

(12) Ld. trial Court also observed that even though defendant No.2 supported 

the plaintiff’s case and stated that he executed the sale deed on being forced by 

defendant no.1, however, defendant No.2 did not appear for the cross examination 

even though his evidence-on-affidavit was submitted initially. Finally, ld. trial Court 

came to the observation that plaintiff failed to bring forth any cogent evidence to 

show that the sale deed executed by defendant No.3 in favour of defendant No.1 

is illegal and as such liable to be cancelled. Ld. Munsiff also went through the 

registered Sale Deed (Ext.B) and observed that it was registered after receiving 

permission from the Deputy Commissioner. The plaintiff’s side could not dismantle 

the plea of the defendants during cross-examination. It was also observed by ld. 

trial Court that defendant No.2 Krishna Kamal Bhuyan being the executant of the 

Ext.B Sale Deed admitted the execution of the same in his written statement, 

however, when he claimed that he executed on being forced by defendant no.1 

the onus had actually shifted to prove such force being exerted.  
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(13) Ld. trial Court also referred to s.91 Indian Evidence Act which states that 

when a transaction has been reduced to writing either by agreement of parties or 

by requirement of law, the writing becomes the exclusive memorial thereof, and no 

evidence shall be given to prove the transaction, except the documents itself. 

Therefore, in view of s 54 Transfer of Property Act Ext.B is the best evidence which 

defendant No.1 has produced to prove the transaction. The Sale Deed (Ext.B) 

clearly mentioned that that defendant No.2 is the owner, possessor and share 

holder of the suit land and therefore, he cannot adduce any oral evidence in 

contradiction of the terms of Ext.B except under specific provision of law. S.92 

Indian Evidence Act excludes any oral evidence for the purpose of contradicting, 

varying, adding to or subtracting from, the terms of any disposition of property 

reduced to from of writing. Proviso (1) appended to this section provides that any 

fact regarding fraud, intimidation, illegality, want of due execution, want of 

capacity in any contracting party, want or failure of consideration, or mistake in 

fact or law may be proved. Ld. trial Court held that the appellant/plaintiff failed to 

adduce any cogent and convincing evidence to prove  the fact of want of capacity 

in defendant No.2 to sell the suit land to defendant No.1. Thus, it was held that 

the Sale Deed executed by defendant No.2 in favour of defendant No.1 is valid and 

lawful. Thus, the natural presumption is that Sale Deed No.1407/06 dated 31-07-

2006 by which the suit land was sold by defendant No.1 to defendant Nos.3, 4 and 

5 is also valid. Thus, issue No.(v) and (vii) were decided in negative against the 

plaintiff.  

 

Arguments forwarded by both sides: 

(14) Ld. Counsel for the appellant/plaintiff argued that the suit land is a un-

partition ancestral property and all the parties have share therein. Therefore, 
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defendant no.2 has not authority to execute the sale deed (Exhibit B) in favour of 

defendant no.1 without the knowledge and permission of the other co-pattadars, 

including the plaintiff. Therefore, the Sale Deed No.664/2003 dated 17-03-2003 & 

Sale Deed No.1407/06 dated 31-07-2006 are invalid and inoperative under law. On 

behalf of the answering respondents it was stated that the ld. trial Court has 

rightly dismissed the suit and that the suit land is not a un-partitioned property and 

defendant no.2 had legally and validly executed the sale deed in favour of 

defendant no.1, and he in turn sold the suit land to defendant no.3, 4 & 5. 

 

My Opinion: 

(15) After close perusal of that discussion and decision made by ld. trial Court 

while deciding the issue no.(v) & (vii) it appears that ld. trial Court has closely and 

extensively perused the evidences forwarded by the witnesses and also the 

documents submitted by both the sides. Ld. Court had rightly observed that when 

defendant no.2 claims that he executed the sale deed (Ext.B) on being forced by 

defendant no.1 it was essential that he should stand in the dock and confirm the 

same, however, he shy away and did not face the cross examination. Without just 

clarification this act of defendant no.2 makes his claim in the written statement 

doubtful and unbelievable. Ld. trial Court had also correctly referred to the 

provisions of the evidence Act and the Transfer of Property Act wherein law is very 

clear that a duly executed document cannot be thrown any without substantial 

evidence being submitted which discredit the documents itself.  

 

(16) It is also pertinent to mention that the plaintiff himself has not stood in the 

dock to reiterate his claim and rather his Power of Attorney Holder forwarded 

evidence on behalf of the plaintiff and also faced cross-examination. Law is 
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absolutely clear that a Power of Attorney Holder cannot stand in the shoes of the 

person who executed the Power of Attorney and lead evidence. We may refer to 

the decision of Rajasthan High Court in Ram Prasad Vs. Hari Narain & Ors., AIR 

1998 Raj 185, wherein it was held that in view of s.118 of the Evidence Act a 

Power of Attorney is not entitled to appear as witness for party appointing him as 

Power of Attorney holder. In Janki Vashdeo Bhojwani & Anr. Vs. Indusind Bank 

Ltd. & Ors., AIR 2005 SC 439 it was held that O.3 r.1 & 2 CPC empowers the 

holder of Power of Attorney to ‘act’ on behalf of the principal and it confines only in 

respect of ‘act’ done by the Power of Attorney holder in exercise of power granted 

by the instrument. The term ‘act’ would not include deposing in place and instead 

of the principal. He cannot depose for the principal for the acts done by the 

principal and not by him. Similarly, he cannot depose for the principal in respect of 

the matter which only the principal can have a personal knowledge and in respect 

of which the principal is entitled to be cross-examined.  

 

(17) Thus, in view of the above discussion, I find no anomaly in the decision of 

the ld. trial Court as it is as per the provisions of law. Therefore, the decision of the 

learned trial court in issue no.(v) & (vii) is not interfered with.  

 

ISSUE NO.(iv): Whether the plaintiff and proforma defendants have 

right, title and interest over Schedule A land mentioned 

in the plaint? 

Decision in the Impugned Judgment: 

(18) Ld. trial Court held that in light of the fact that in issue No.(v) and (vii) it 

was decided that defendant No.2 had lawfully sold the total schedule-A land to 

defendant No.1, therefore, the appellant/plaintiff and the proforma defendants do 
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not have any right, title and interest over the schedule-A land. In the resultant, 

issue no.(iv) was decided in negative against the plaintiff.  

 

My Opinion: 

(19) As rightly held to by ld. trial Court, when in issue No.(v) and (vii) it was 

decided that sale deeds are valid and defendant No.2 had lawfully sold the total 

schedule-A land to defendant No.1, therefore, the appellant/plaintiff and the 

proforma defendants do not have any right, title and interest over the schedule-A 

land. 

 

(20) Thus, the decision of the learned trial court in issue No.(v) is not interfered 

with.  

 

ISSUE NO.(vi): Whether the plaintiff is entitled to a decree as prayed for? 

(21) While deciding this issue ld. trial Court observed that in view of the decision 

in Issue Nos.(iv),(v) and (vii) the plaintiff is not entitled to get any decree as 

prayed for. Therefore, this issue was decided in negative against the plaintiff.  

 

(22) Considering the fact that decision of the ld. Munsiff in Issue Nos.(iv),(v) and 

(vii) has not been interfered with, I find no anomaly in not interfering with the 

decision of the ld. trial Court in this issue as decision on issue no.(vi) is dependent 

on the outcome of the decision in issue no. .(iv),(v) and (vii). 

 

(23)  In view of the above discussions and decisions, I do not find any 

reason to interfere with the impugned judgment and Decree dated 27-09-2013 
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passed by the learned Munsiff No1, Tezpur, in Title Suit No 11 of 2007. Hence, the 

Judgment and Decree dated 27-09-2013 is upheld.  

 

(24) Prepare a decree accordingly. 

 Send down the Case Record, alongwith a copy of this judgment. 

 The appeal is disposed of on contest. 

  

Given under my hand & seal of the Court on the 18th June’2016. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and transcribed be me : 

       

(J. K Muru) 

Steno.      

(Munmun B.Sarma) 

Civil Judge 

Sonitpur, Tezpur 




